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Proposed technical correction: 

 SECTION ___.  G.S. 143-215.31(a1) reads as rewritten: 

[§ 143-215.31.  Supervision over maintenance and operation of dams. 

(a) The Commission shall have jurisdiction and supervision over the maintenance and 

operation of dams to safeguard life and property and to satisfy minimum streamflow 

requirements. The Commission may adopt standards for the maintenance and operation of dams 

as may be necessary for the purposes of this Part. The Commission may vary the standards 

applicable to various dams, giving due consideration to the minimum flow requirements of the 

stream, the type and location of the structure, the hazards to which it may be exposed, and the 

peril of life and property in the event of failure of a dam to perform its function.] 

"(a1) The owner of a dam classified by the Department as a high-hazard dam or an 

intermediate-hazard dam shall develop an Emergency Action Plan for the dam as provided in this 

subsection; 

(1) The owner of the dam shall submit a proposed Emergency Action Plan for the 

dam within 90 days after the dam is classified as a high-hazard dam or an 

intermediate-hazard dam to the Department and the Department of Public 

Safety for their review and approval. The Department and the Department of 

Public Safety shall approve the Emergency Action Plan if they determine that 

it complies with the requirements of this subsection and will protect public 

health, safety, and welfare; the environment; and natural resources. 

(2) The Emergency Action Plan shall include, at a minimum, all of the following: 

a. A description of potential emergency conditions that could occur at the 

dam, including security risks. 

b. A description of actions to be taken in response to an emergency 

condition at the dam. 

c. Emergency notification procedures to aid in warning and evacuations 

during an emergency condition at the dam. 

d. A downstream inundation map depicting areas affected by a dam 

failure and sudden release of the impoundment. A downstream 

inundation map prepared pursuant to this section does not require 

preparation by a licensed professional engineer or a person under the 

responsible charge of a licensed professional engineer unless the dam 

is associated with a coal combustion residuals surface impoundment, 

as defined by G.S. 130A-309.201. 

(3) The owner of the dam shall update the Emergency Action Plan annually and 

shall submit it to the Department and the Department of Public Safety for their 

review and approval within one year of the prior approval. 

(4) The Department shall provide a copy of the Emergency Action Plan to the 

regional offices of the Department that might respond to an emergency 

condition at the dam. 

(5) The Department of Public Safety shall provide a copy of the Emergency 

Action Plan to all local emergency management agencies that might respond 

to an emergency condition at the dam. 

(6) Information included in an Emergency Action Plan that constitutes sensitive 

public security information, as provided in G.S. 132-1.7, shall be maintained 
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as confidential information and shall not be subject to disclosure under the 

Public Records Act. For purposes of this section, "sensitive public security 

information" shall include Critical Energy Infrastructure Information 

protected from disclosure under rules adopted by the Federal Energy 

Regulatory Commission in 18 C.F.R. § 333.112.18 C.F.R. § 388.112." 

[(b) The Department, consistent with rules adopted by the Commission, may impose any 

condition or requirement in orders and written approvals issued under this Part that is necessary 

to ensure that stream classifications, water quality standards, and aquatic habitat requirements are 

met and maintained, including conditions and requirements relating to the release or discharge of 

designated flows from dams, the location and design of water intakes and outlets, the amount and 

timing of the withdrawal of water from a reservoir, and the construction of submerged weirs or 

other devices intended to maintain minimum streamflows. 

The Commission shall adopt rules that specify the minimum streamflow in the length of the 

stream affected. 

(c) The minimum streamflow in the length of the stream affected by a dam that is 

operated by a small power producer, as defined in G.S. 62-3(27a), that diverts water from 4,000 

feet or less of the natural streambed and where the water is returned to the same stream shall be: 

(1) The minimum average flow for a period of seven consecutive days that would 

have an average occurrence of once in 10 years in the absence of the dam, or 

ten percent (10%) of the average annual flow of the stream in the absence of 

the dam, whichever is less, if prior to 1 January 1995 the small power 

producer was either licensed by the Federal Energy Regulatory Commission 

or held a certificate of public convenience and necessity issued by the North 

Carolina Utilities Commission. 

(2) The minimum average flow for a period of seven consecutive days that would 

have an average occurrence of once in 10 years in the absence of the dam, or 

ten percent (10%) of the average annual flow of the stream in the absence of 

the dam, whichever is greater, if subdivision (1) of this subsection does not 

apply. 

(3) To protect the habitat of the Cape Fear Shiner and other aquatic species, 28 

cubic feet per second for any dam that diverts water from 2,500 feet or more 

of the natural streambed of any stream on which six or more dams operated by 

small power producers were located on 1 January 1995, notwithstanding 

subdivisions (1) and (2) of this subsection. 

(d) Subsection (c) of this section establishes the policy of this State with respect to 

minimum streamflows in the length of the stream affected by a dam that is operated by a small 

power producer, as defined in G.S. 62-3(27a), that diverts water from 4,000 feet or less of the 

natural streambed and where the water is returned to the same stream, whether the dam is subject 

to or exempt from this Part. In its comments and recommendations to the Federal Energy 

Regulatory Commission regarding the minimum streamflow in the length of the stream affected 

by a dam that is operated by a small power producer, as defined in G.S. 62-3(27a), that diverts 

water from 4,000 feet or less of the natural streambed and where the water is returned to the 

same stream, the Commission and the Department shall not advocate or recommend a minimum 

streamflow that exceeds the minimum streamflow that would be required under subsection (c) of 

this section. 
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(e) The minimum streamflow in the length of the stream affected by a dam to which 

subsections (c) and (d) of this section do not apply shall be established as provided in subsection 

(b) of this section. Subsections (c) and (d) of this section do not apply if the length of the stream 

affected: 

(1) Receives a discharge of waste from a treatment works for which a permit is 

required under Part 1 of this Article; or 

(2) Includes any part of a river or stream segment that: 

a. Is designated as a component of the State Natural and Scenic Rivers 

System by G.S. 143B-135.152 or G.S. 143B-135.154. 

b. Is designated as a component of the national Wild and Scenic Rivers 

System by 16 U.S.C. § 1273 and 1274.  (1967, c. 1068, s. 9; 1973, c. 

1262, s. 23; 1987, c. 827, s. 154; 1993, c. 394, s. 6; c. 553, s. 80; 1995, 

c. 184, s. 1; c. 439, s. 1; 2014-122, s. 8(a); 2015-7, s. 9(a); 2015-241, s. 

14.30(aaa).)] 

 

Explanation:  The proposed amendment corrects a reference to the C.F.R. 

Background material: 

From: Jeffrey Hudson (Research)  
Sent: Wednesday, October 07, 2015 10:12 AM 

To: Bly Hall (Bill Drafting); Susan Barham (Research) 
Cc: Walker Reagan (Research, Director); Jennifer McGinnis (Research); Brian Peck (Research/Library) 

Subject: RE: Error 

 
Bly and Susan, 
The CFR citation in G.S. 143-215.31(a)(6) is incorrect.  Rather than 18 C.F.R. § 333.112, it should be 18 
C.F.R. § 388.112. 
I assume this can go into next year’s Tech Corrects.  Let me know if you need anything else on this. 
Jeff 
 
From: Walker Reagan (Research, Director)  
Sent: Monday, October 05, 2015 4:05 PM 

To: Jeffrey Hudson (Research); Jennifer McGinnis (Research) 

Cc: Bly Hall (Bill Drafting); Brian Peck (Research/Library); Susan Barham (Research) 
Subject: FW: Error 

 
Can you check this out and figure out the correct answer, and if incorrect and not otherwise corrected 
this session, please send Bly and Susan the correction for next year’s TC bill? Thanks. 
 
From: Brian Peck (Research/Library)  

Sent: Monday, October 05, 2015 4:00 PM 
To: Walker Reagan (Research, Director) 

Subject: RE: Error 

 
2014 S729 
SL2014-122 sec. 8(a) 
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From: Walker Reagan (Research, Director)  
Sent: Monday, October 05, 2015 3:56 PM 

To: Brian Peck (Research/Library) 
Subject: RE: Error 

 
Do you have the bill and section number where this appears?  Thanks. 
 
From: Brian Peck (Research/Library)  
Sent: Monday, October 05, 2015 3:55 PM 

To: Walker Reagan (Research, Director) 
Subject: RE: Error 

 
Sorry sent that before completing. 
 
From: Brian Peck (Research/Library)  
Sent: Monday, October 05, 2015 3:53 PM 

To: Walker Reagan (Research, Director) 
Subject: Error 

 
Walker, 
This is for fixing next year. 
G.S. 143-215.31(a1)(6) cites 18 CFR sec. 333.112. Unfortunately no such code cite exists. 
We got a heads-up from another library. The correct cite may be 18 CFR sec. 388.112. 
Brian 

 

Copy table of contents for Title 18, CFR, showing no Part 333: 

 

SUBCHAPTER L—REGULATIONS FOR FEDERAL POWER MARKETING ADMINISTRATIONS 

300  

 

300.1 to 
300.21  

 

CONFIRMATION AND APPROVAL 
OF THE RATES OF FEDERAL 

POWER MARKETING 
ADMINISTRATIONS  

 

301  

 

301.1 to 
301.7  

 

AVERAGE SYSTEM COST 
METHODOLOGY FOR SALES FROM 
UTILITIES TO BONNEVILLE POWER 

ADMINISTRATION UNDER 
NORTHWEST POWER ACT  

 

 

SUBCHAPTERS M-O [RESERVED] 

 

SUBCHAPTER P—REGULATIONS UNDER THE INTERSTATE COMMERCE ACT 

http://www.ecfr.gov/cgi-bin/text-idx?SID=244babb582555b54de75c2a7865105e3&mc=true&tpl=/ecfrbrowse/Title18/18CIsubchapL.tpl
http://www.ecfr.gov/cgi-bin/text-idx?SID=244babb582555b54de75c2a7865105e3&mc=true&node=pt18.1.300&rgn=div5
http://www.ecfr.gov/cgi-bin/text-idx?SID=244babb582555b54de75c2a7865105e3&mc=true&tpl=/ecfrbrowse/Title18/18cfr300_main_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?SID=244babb582555b54de75c2a7865105e3&mc=true&tpl=/ecfrbrowse/Title18/18cfr300_main_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?SID=244babb582555b54de75c2a7865105e3&mc=true&node=pt18.1.301&rgn=div5
http://www.ecfr.gov/cgi-bin/text-idx?SID=244babb582555b54de75c2a7865105e3&mc=true&tpl=/ecfrbrowse/Title18/18cfr301_main_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?SID=244babb582555b54de75c2a7865105e3&mc=true&tpl=/ecfrbrowse/Title18/18cfr301_main_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?SID=244babb582555b54de75c2a7865105e3&mc=true&tpl=/ecfrbrowse/Title18/18CIsubchapP.tpl
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340  

 

340.1  

 

RATE SCHEDULES AND TARIFFS  
 

 

Copy of 18 C.F.R. § 388.112: 

§388.112   Requests for privileged treatment and Critical Energy Infrastructure Information (CEII) 
treatment for documents submitted to the Commission. 

(a) Scope. (1) By following the procedures specified in this section, any person submitting a 
document to the Commission may request privileged treatment for some or all of the information 
contained in a particular document that it claims is exempt from the mandatory public disclosure 

requirements of the Freedom of Information Act, 5 U.S.C. 552 (FOIA), and should be withheld from public 
disclosure. For the purposes of the Commission's filing requirements, information subject to an 

outstanding claim of exemption from disclosure under FOIA, including critical energy infrastructure 
information (CEII), will be referred to as privileged material. 

(2) Any person submitting documents containing CEII as defined in §388.113, or seeking access to 
such information should follow the procedures in this chapter. 

(b) Procedures for filing and obtaining privileged or CEII material. (1) General Procedures. A person 
requesting that material be treated as privileged information or CEII must include in its filing a justification 

for such treatment in accordance with the filing procedures posted on the Commission's Web site at 
http://www.ferc.gov. A person requesting that a document filed with the Commission be treated as 

privileged or CEII must designate the document as privileged or CEII in making an electronic filing or 
clearly indicate a request for such treatment on a paper filing. The cover page and pages or portions of 
the document containing material for which privileged treatment is claimed should be clearly labeled in 

bold, capital lettering, indicating that it contains privileged, confidential and/or Critical Energy 
Infrastructure Information, as appropriate, and marked “DO NOT RELEASE.” The filer also must submit to 
the Commission a public version with the information that is claimed to be privileged material redacted, to 

the extent practicable. 

(2) Procedures for Proceedings with a Right to Intervene. The following procedures set forth the 
methods for filing and obtaining access to material that is filed as privileged in complaint proceedings and 

in any proceeding to which a right to intervention exists: 

(i) If a person files material as privileged material or CEII in a complaint proceeding or other 
proceeding to which a right to intervention exists, that person must include a proposed form of protective 
agreement with the filing, or identify a protective agreement that has already been filed in the proceeding 

that applies to the filed material. This requirement does not apply to material submitted in hearing or 
settlement proceedings, or if the only material for which privileged treatment is claimed consists of 

landowner lists or privileged information filed under §§380.12(f), (m), (o) and 380.16(f) of this chapter. 

(ii) The filer must provide the public version of the document and its proposed form of protective 
agreement to each entity that is required to be served with the filing. 

(iii) Any person who is a participant in the proceeding or has filed a motion to intervene or notice of 
intervention in the proceeding may make a written request to the filer for a copy of the complete, non-

public version of the document. The request must include an executed copy of the protective agreement 
and a statement of the person's right to party or participant status or a copy of their motion to intervene or 
notice of intervention. Any person may file an objection to the proposed form of protective agreement. A 

filer, or any other person, may file an objection to disclosure, generally or to a particular person or 
persons who have sought intervention. 

http://www.ecfr.gov/cgi-bin/text-idx?SID=244babb582555b54de75c2a7865105e3&mc=true&node=pt18.1.340&rgn=div5
http://www.ecfr.gov/cgi-bin/text-idx?SID=244babb582555b54de75c2a7865105e3&mc=true&tpl=/ecfrbrowse/Title18/18cfr340_main_02.tpl
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(iv) If no objection to disclosure is filed, the filer must provide a copy of the complete, non-public 
document to the requesting person within 5 days after receipt of the written request that is accompanied 
by an executed copy of the protective agreement. If an objection to disclosure is filed, the filer shall not 

provide the non-public document to the person or class of persons identified in the objection until ordered 
by the Commission or a decisional authority. 

(v) For material filed in proceedings set for trial-type hearing or settlement judge proceedings, a 
participant's access to material for which privileged treatment is claimed is governed by the presiding 

official's protective order. 

(vi) For landowner lists, information filed as privileged under §§380.12(f), (m), (o) and 380.16(f), 
forms filed with the Commission, and other documents not covered above, access to this material can be 

sought pursuant to a FOIA request under §388.108 or a CEII request under §388.113 of this chapter. 
Applicants are not required under paragraph (b)(2)(iv) of this section to provide intervenors with 

landowner lists and the other materials identified in the previous sentence. 

(c) Effect of privilege or CEII claim. (1) For documents filed with the Commission: 

(i) The documents for which privileged or CEII treatment is claimed will be maintained in the 
Commission's document repositories as non-public until such time as the Commission may determine 
that the document is not entitled to the treatment sought and is subject to disclosure consistent with 

§§388.108 or 388.113 of this chapter. By treating the documents as nonpublic, the Commission is not 
making a determination on any claim of privilege or CEII status. The Commission retains the right to make 

determinations with regard to any claim of privilege or CEII status, and the discretion to release 
information as necessary to carry out its jurisdictional responsibilities. 

(ii) The request for privileged or CEII treatment and the public version of the document will be made 
available while the request is pending. 

(2) For documents submitted to Commission staff. The notification procedures of paragraphs (d), 
(e), and (f) of this section will be followed before making a document public. 

(d) Notification of request and opportunity to comment. When a FOIA or CEII requester seeks a 
document for which privilege or CEII status has been claimed, or when the Commission itself is 

considering release of such information, the Commission official who will decide whether to release the 
information or any other appropriate Commission official will notify the person who submitted the 

document and give the person an opportunity (at least five calendar days) in which to comment in writing 
on the request. A copy of this notice will be sent to the requester. 

(e) Notification before release. Notice of a decision by the Commission, the Chairman of the 
Commission, the Director, Office of External Affairs, the General Counsel or General Counsel's designee, 
a presiding officer in a proceeding under part 385 of this chapter, or any other appropriate official to deny 
a claim of privilege, in whole or in part, or to make a limited release of CEII, will be given to any person 
claiming that the information is privileged or CEII no less than 5 calendar days before disclosure. The 

notice will briefly explain why the person's objections to disclosure are not sustained by the Commission. 
A copy of this notice will be sent to the FOIA or CEII requester. 

(f) Notification of suit in Federal courts. When a FOIA requester brings suit to compel disclosure of 
information for which a person has claimed privileged treatment, the Commission will notify the person 

who submitted the documents of the suit. 

[Order 769, 77 FR 65476, Oct. 29, 2012] 


